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We and Our Public 


By Stevens Fargo 
President, Los Angeles Bar Association 








RECENTLY attended a conference of 

3ar Association Presidents from all 

over the nation and found public relations 

to be far and away their chief concern. 

You will be pleased to hear that the efforts 

of our own committee on public relations* 

put us at the head of the parade—cer- 

tainly for Local Bar Associations. The 

conferees seemed greatly impressed with 

our pamphlet: “How to Employ an At- 

Seovens Fargo torney” as issued in English and Spanish. 

The Michigan Bar Association has worked up an excellent 16 
mm color film that runs about fifteen minutes and is designed 
for showing to schools and civic groups. Except for witnesses 
and jurors it is entirely cast from the Michigan Bar. It takes 


the audience through half a dozen phases of a lawyer’s service 
he assists a young couple to buy their home, settles a strike, de- 
fends ably (but unsuccessfully) a young murderer, and generally 
makes us look pretty good. It is available at about $250.00 per 
print. 


Another effort that interested me was use of legal organization 
pressure to discourage the pseudo-comics that make lawyers as 
a class the butt of jokes. A number of bars have the practice of 
encouraging their members to write sponsors of the offending 
program letters of complaint. This seems to be quite effective. 


*Louis M. Brown Stanley C. Anderson Robert M. Newell 
Chairman C. Clinton Clad Harvey F. Rawlings 
Kenneth N. Chantry E. Marvin Goodson Milton A. Rudin 
Board Member William P. Hogoboom Glendon L. Tremaine 
E. Wallace MacDiarmid, Jr. 
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There is a lesson here for us, in the radio and TV capital of the 
country. 

Effective public relations work takes money. I was astonished 
to find that the entire American Bar Association program re- 
ceived a total of $9,500.00 last year! In contrast, the Minnesota 
Bar of three thousand members realistically assesses every mem- 
ber $10.00 a year for this purpose and is getting somewhere with 
an annual budget for that state alone of $30,000.00—to the entire 
satisfaction of the Minnesota lawyers. 

Our own California program is now m the able hands of Bernie 
Witkin, but is still in the planning stage. It is my personal opin- 
ion that we will find the answer to an adequately financed pro- 
gram in a dues package plan by which we will each pay a single 
bill for dues for membership in the American Bar Association, 
State and local associations. This is the doctors’ plan and it is 
helping them in their fight for survival as free professional prac- 
titioners. I think any slight danger to local autonomy can be 
overcome, and is outweighed by the advantages of a unified 
national bar. 


a 


What Every Judge and Lawyer Should Know! 


LOS ANGELES BAR ASSOCIATION 


1952 Christmas Jinks 


Friday, December 19, 1952 — 6:30 P.M. 


THE BREAKFAST CLUB 
3201 Los Feliz Boulevard 


Price: $5 per Plate 
Dress — Informal 
Guests are Welcome 


Reservations are limited and will be 
made on a “first come, first served’ basis. 
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BUSINESSMAN, BEWARE 


By Martin Gendel* 

ERHAPS the title of this article 
should read “Signer, Beware!” In this 
era of credit buying every time our 
clients sign their names, they may be put- 
ting their financial—even their physical— 
well-being in jeopardy. Acts that seem 
| entirely innocent may brand them “lar- 
ae cenous.” A white lie may result in their 
f o 7 f incarceration in a Federal penitentiary. 
. Ma Penalties from fifty to five thousand dol- 

Martin Gendel lars may be levied against them. 
Most Americans have, at some time, purchased goods on credit. 
Credit buying is the accepted form of financial dealing. The 
days of barter and “hard money” have passed. But in order to 





obtain credit, some form of financial accounting must be made. 
Although the questions asked may range from the very simple to 
the most complex the responsibility for absolute honesty cannot 
be too emphatically stressed. 

Any written representation of financial condition for the pur- 
pose of obtaining credit is a “Financial Statement,” and such 
statements are so common (and so disguised) that the debtor 
seldom realizes their significance—or their legal consequences. 

Consider these three typical cases. 

Mrs. Jones is shopping for a new refrigerator. She finds one 
that will meet her needs but the price is $300.00. At the credit 
department of the store the Assistant Credit Manager cheerfully 
explains that the refrigerator can be purchased for $50.00 down 
and $5.00 per week. This fits into Mrs. Jones’ budget, but first 
she must complete and sign a credit statement. This statement 
includes the questions: 

(a) Cash in bank? 
(b) Value of automobile and furniture? 
(c) Value of real property? 
(d) Husband’s salary? 
(e) Notes payable? 
" *Mr. Gendel received his A.B. at U. C.L. A. and his LL.B. at the University of 


California. He is a member of the firm of Gendel & Raskoff, specializing in bank- 
ruptcy and reorganization matters. 











78 Los ANGELES Bar BULLETIN 
Mrs. Jones thinks that she and Mr. Jones have $700.00 in the 
bank and she remembers that they paid $1700.00 for the 1947 
Plymouth automobile; she estimates the furniture to be worth 
$1000.00; and states they bought their home on the GI Bill of 
Rights for $8500.00. She notes the value of the furniture, car, 
and home in those sums. Actually, the bank account shows only 
$600.00 ; the automobile was purchased under a conditional sales 
contract and while the original cost was $1700.00, they have only 
paid $900.00 and still owe $800.00 and the present market value 
of the car is only $1100.00. Mr. and Mrs. Jones have but a 
$2500.00 equity in their home with 15 years still to pay on the 
note which is secured by a trust deed. Mrs. Jones has had no 
previous business experience and is not familiar with the meaning 
of a financial statement. 

The credit manager tells Mrs. Jones to take the form home, 
have her husband sign it, and return it to the store. That eve- 
ning Mr. Jones, after reading the form of credit application, re- 
minds his wife that they have just borrowed $250.00 from her 
father and that maybe they should supply this information in 
answer to the question ‘Notes payable?” “No, let’s leave that 
blank,” suggests Mrs. Jones. “After all, he’s my father.” That 
evening, while taking Rover for his evening stroll, Mr. Jones de- 
posits the statement in the mail box addressed to the department 
store. The department store OK’s the credit and the refrigerator 
is delivered. 

Unforeseen circumstances arise. Two months later Mr. Jones 
loses his job and they default in payment. The refrigerator is 
repossessed—a sad blow. But more trouble is still to come! 
Although they have paid $90.00, they are not only sued for the 
entire purchase price of $300.00 but for equal punitive damages, 
making the frightening total of $600.00! The payments already 
made are eliminated as “reasonable rental” during the period Mrs. 
Jones had use of the refrigerator. 

Judgment is granted the appliance company for the purchase 
price plus punitive damages on a cause of action based on fraud: 
Mr. and Mrs. Jones had acquired property by fraudulent misrepre- 
sentation of their financial condition. The company proved that 
Mr. and Mrs. Jones falsified their financial condition; that the 
misrepresentation was made to induce the seller to sell the prop- 
(Continued on page 93) 
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Civil Process and the Victims of Crime 
By John T. Pigott, Jr.* 


OBBERY, forgery, and similar activities 
conjure the spectacular in the public 
mind: alarums and excursions, the furtive 
look and the well-stuffed briefcase, followed 
by that mad galiop for the border with the 
sheriff in hot pursuit. The civil lawyer gener- 
ally does no more than read the entertaining 
details in the morning paper, and is wholly 
John T. Pigott, Jr. content to leave the more harrowing aspects 
to the police and, later, to the criminal lawyer. All but lost in 
the glare of the spectacular is the indignant, outraged victim, 
who, by force or stealth, has been deprived of his property. He 
may consult his lawyer, but in most cases the services rendered 
will consist solely of sympathy; villains seldom have bank ac- 
counts, and the fruits of crime are quickly consumed, leaving 
little for litigous teeth. 


Occasionally, however, the police pluck that rare flower, an 
asset-bearing fugitive. The victim’s lawyer may now act. The 
matter looks simple, but he should be warned that he faces a 
situation with few substantive or procedural precedents, in which 
theory and practice may differ wildly. 


Let us take a case: an armed robber is apprehended with Aunt 
Martha’s gold lavaliere and a thousand dollars in currency in 
his pockets. Can civil process reach this property? In theory, 
perhaps not; in practice, certainly. 


The property is in the hands of the police or sheriff, for when 
an arrest has been made it is the duty of the arresting authorities 
to search the prisoner, and to hold in safekeeping all property 
found on his person. The search is apparently for a dual pur- 
pose: as custodians, the authorities hold for the prisoner anything 
which might be lost or which might facilitate escape; as an arm 
of the courts, they seize whatever may be useful as evidence in 
the forthcoming criminal proceeding. But whatever the purpose, 


*Mr. Pigott is a graduate of Yale University and of Yale Law School. He is 
associated with the firm of Gibson, Dunn and Crutcher. 
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it is presumed to be the prisoner’s property, to be returned to him 
upon his release.’ 

Prior to the arrest, no levy could have been made, because a 
levy would have required violence to the person. The sanctity 
of the person must be inviolate.2 Thus the debtor who loads his 
pockets with money and jewels can laugh at his creditors.* Paren- 
thetically it should be noted that the unwary debtor would be 
shocked at the consequences if he carried the property in his hand, 
rather than in his pockets; it would not then be on his “person,” 
but “like a horse led by its bridle, (would be) subject to seizure 
under execution against its owner.’’* 

Property taken from a prisoner's person and held by public au- 
thorities is, at least while in the custody of the arresting officer, 
as insulated from levy as it was prior to the arrest. It is difficult 
to pin down the precise legal reason for this extension of immunity, 
but the broad and hazy ground of public policy is the only theory 
which does not involve inconsistencies. The possibility of vio- 
lence to the person is obviously not present, for whatever violence 
occurred was under the aegis of the law authorizing the arrest. 
Implications that the property may be in custodia legis are subject 
to the argument that, strictly speaking, the rule of custodia legis 
applies only to property held by a court officer pending a litigation 
involving such property.® This might be expanded to cover prop- 
erty held as evidence in a criminal proceeding, but if the property 
is unconnected with the reason for the arrest it is then held solely 
because the prisoner, by law, must empty his pockets before going 
to jail. To carry the matter further, in California a convict may 
give good title, and may hold property;® the custodian would 


“aC alifornia Penal Code, Section 2085: 

“$2085. |< Account and return of money and valuables found on prisoners.] The 
department shall keep a correct account of all money and valuables upon the prisoner 
when delivered at the prison, and shall pay the amount, or the proceeds thereof, or 
return the same to the prisoner when discharged. [ Added by Stats. 1941, ch. 106, 
$15; Am. Stats. 1949, ch. 890, §1.]” 

See, ¢. y., the venerable case of Prentiss v. Bliss, 4 Vt. 513 (1832). 

*But word of caution to debtors: don’t head for the border while you laugh. 
Calif. Code Civ. Proc. §479 subjects to arrest a debtor who attempts to remove his 
assets from the state. And the laughter may be short-lived, if supplementary pro 
ceedings follow the nulla bona return of the sheriff. If the examination uncovers 
property in the debtor’s pockets, the court might order its delivery, on pain of con- 
tempt, and should the debtor refuse, his jailer would take custody of his property 
thereby raising the questions discussed later herein. 

*So held in the entertaining case of Green v. Palmer, 15 Cal. 412 (1860), at 419. 
When the sheriff and constable grabbed the bag of coin held by debtor Green, a near 
riot ensued, with bystanders taking an active part. Green, the sheriff and the con 
stable then adjourned to the sheriff's office, each firmly clutching the bag. With the 
assistance of additional deputies, Green’s hand was fin ally sale loose, and the coin 
distributed to the judgment creditors. This was held to be a proper levy without 
discussion of “violence to the person.” Moral: catch your debtor with his wallet out. 

5See: 25 Corpus Juris Secundum, p. 69. 

®Coffee v. Haynes, 124 Cal. 561, 566 (1899); Cat. Penat Conr, §§$2600, 2601, 


9 ’ . . -~ 
2603, 2604. (Continued on page 107) 
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THIS is the Boss Speaking 


By John Doe* 

HEY call me Counsellor. But only in 

a safe state of anonymity do I dare 
give counsel to you, my Secretary. Firmly 
I remind myself: I’m the Boss. 

It’s five o’clock. Ten minutes ago the 
tap-tap of your high heels hastening past 
my door told me you had left for the day. 
With feet propped comfortably on desk, 
and soothed by the fragrance of a fine 
Havana, my craven spirits rise as I boldly 


THE BOSS 


take up cudgel for—the Boss! 

SEMPER PARATUS 

How many unanswered buzzes make a tantrum? Where is that 
brilliant idea, that masterly phrase that trembled on my eager lips 
ten minutes ago? And where were you? . . . Why, of course, 
now I see—you're the pin-up girl who, complete with babooshka 
and pincurls, came up with me on the elevator at nine o'clock. 
A delightful metamorphosis : from immigrant to Lana Grable. But 
the unveiling made you ten minutes late, my charming one, and 
my inspiration is gone. 

It happened yesterday, too. Then you were “out for coffee.” 
I neglected to tell you I only want you to relax in Java-land, not 
take a vacation. And speaking of vacations, must I shop around for 
a stenographer at one o'clock while you shop around until one- 
thirty or two? 

Now, how about those ill-legal holidays you’ve been taking? You 
had a hangnail what did you have? (No one could 
have that many colds.) The girl who did your work on those days 








a hangover 


glared at me. Where were you? I missed you. I think “they” 
don't like us anymore. 

Could you be a Minute Maid, a Pauline Revere; when I ring, 
just jump on your horse and, presto magic, be there at my elbow, 
pencil poised, notebook open, smile firmly tacked on? Wonderful! 
Morning, noon and night, time is of the essence. 

So stop! thief! Give me back those golden hours. 


*The Editors fear that leave will never be granted to insert herein, by amendment 
or otherwise, the true name of _the mystery challenger who, with such commendable 
spirit, has answered the article, “Are You Guilty, Boss?” appearing in our November 
issue, 
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THE SUIT 
It doesn’t need to be an Adrian. Just meet the clients with 


a genuine smile; that’s what counts. So far as I’m concerned, 
I’d rather you were a work horse than a clothes horse. Of 
course if you plunge too deeply, or get fussy or flamboyant, it 
does distract me. And what have you done to your hair? I’m 
“dyeing” to know. Your nails? Well, they're still your fingers 
even if I do keep them busy most of the time. The other day, 
when they looked as weatherbeaten as the side of the old Red 
Barn, I did dictate looking out the window. Remember? 

There, you’re hurt. Let’s make up. Gently does it. We of 
the Bar don’t mean you to look like a barmaid. But don’t get me 
wrong: the pitiful, white-lipped ghost type sends a shiver up my 
spine, too. If I can just say, “Man, she’s neat!” I’m satisfied. 
A MATTER OF HABIT 

Could you manage oftener to get that nice look in your eyes 
that makes me feel like a genius? There, I know I’ve gone all 
numb and speechless, bogged down with weighty words that cry 
for inspiration. But could you, please, not tap your foot, or doodle, 
or squirm? I’m sorry, the words won’t come; but must you sigh 
and look at me with such resignation—as though I were a frus- 
trated, ham actor? Everything’s wrong. The brief won't brief, 
the probate won't probe, the suit won’t suit. And I swear, if you 
crack that gum once more I'lI—I’ll crack something and it won’t be 
my whip. 

THE TAMING OF THE SHREW 

Every man’s dream is to have a secretary who's a trouble 
shooter, not a trouble maker. But I guess that’s no life for any 
girl: no whispering campaigns in the hall, no tidbits of gossip 
passed down through the office, assembly line fashion; no tattling, 
no martyrdom, no bitter self-righteousness, no finger in the pie. 
Dull. Still I dream. Oh for the helping hand, the ready smile, 
the soft answer, the fair play. That’s my girl! 

WITH OR WITHOUT PADS, 


LET YOUR SHOULDERS BE BROAD _ 
I know, you just got seated when I buzzed again. I get car- 


ried away sometimes and forget you’re only one secretary, with 
two hands, and, most of the time, one willing heart. But will 
you coddle me just a little? It throws me completely off my 
stride when I see your nice mouth get sour, a rut creep in between 
your fetching brows. And must you tell the whole office what an 
(Continued on page 113) 
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Gift Tax Problems 


By the Committee on Taxation of the Los Angeles Bar 


(This is another in the series of brief statements intended as tax refresher 
notes for the assistance of lawyers in general practice.) 


Enumerated herein are five observations regarding gift taxes: 

1. Your client asks you to draw his will. You inquire (or 
should) as to whether his property is separate or community and 
are informed that his first wife died in 1945 and that he remar- 
ried in 1946, at which time he was operating a plumbing business 
as a sole proprietor, which business was worth $100,000. The 
accountant who has prepared the income tax returns since remar- 
riage has treated all income as community. 


Here is a common dilemma faced by attorneys; whether the 
husband made an oral gift to his second -wife of a community 
one-half interest in the business at the time of remarriage, in 
which case delinquent gift tax returns should be filed, or whether 
the income tax returns are in error as a proportion of the income 
would represent a return on separate capital, properly reportable 
by the husband. The problem should be solved at the time the 
will is drawn, possibly by the execution of a property agreement 
recognizing the correct status of the property. 

2. Most clients—and many attorneys—automatically consider 
that any gift of less than $3,000 to a donee in one year is free from 
gift tax and no returns are required. Such is far from the truth. 
Only a transfer which constitutes a present interest is entitled to 
$3,000 annual exclusion from Federal gift tax. The most common 
instance of a future interest which does not qualify for the ex- 
clusion is a transfer in trust with the income either to be ac- 
cumulated or distributed at the discretion of the trustee. Here a 
gift tax return must be filed even though the transfer is less than 
$3,000. The donor, of course, is entitled to a $30,000 specific 
exemption. Where the transfer is of community property both 
the husband and wife are entitled to a $30,000 specific exemption. 
Where the gift is of separate property of either spouse, the other 
must file an appropriate consent in order to treat the transfer as 
if made equally by each. 

3. It now seems fairly well established that the renunciation 
of a bequest or legacy or the refusal to take property as an heir 
in the case of intestacy will result in a taxable transfer. Numerous 








84 Los ANGELES BAR BULLETIN 


other situations exist which may result in taxable gifts. For Fed- 
eral gift tax purposes a donative intent is not necessary. 

4. Also frequently overlooked is the application of the Cali- 
fornia gift tax act. Here an annual exclusion of $4,000 per 
donor per donee is allowed with the same rules as to future 
interests. However, the amount of specific exemption depends 
upon the relationship of the donor to the donee and ranges 
from $24,000 in the case of a wife to $50 where the gift is to a 
stranger. Accordingly, where advice is given that a transfer 
will not result in Federal gift tax, the California tax should also be 
considered. 

5. Because of lack of manpower in the Bureau of Internal 
Revenue and the minor amount of revenue raised from the gift 
tax, it has never received the same enforcement efforts as have 
the income tax laws. Nevertheless, when a liability is discov- 
ered, possibly at the time of death, the tax, together with the 
accumulation of interest and the 25% mandatory penalty for 
failure to file a return, might prove to be a serious matter. 
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BROTHERS-IN-LAW 


By George Harnagel, Jr., Associate Editor 


HE Bulletin of the Riverside County 

Bar Association is addicted to the 
fla. A fla, if you don’t know it,’ is a 
fictitiously-localized anecdote. It is 
contrived by the simple process of 
taking a more or less humorous story 
about such generalized or anonymous 
characters as “First Lawyer” and “Sec- 
ond Lawyer,” or “Judge” and “Wit- 
ness,” or “Pat” and “Mike,” and pin- 





George Harnagel, Jr. ning it on some particular members of 
the local bench, bar or community. 
Recently the PBulletin’s source of flas was disclosed in an 
editorial gem appearing in the Dicta of the San Diego Bar 
Association. It read in part as follows: 


“Dicta is flattered with the showing of editorial ap- 
proval given to it by publications of other County 
Bar Associations. It is particularly gratifying to note 
that such publications show their complete confi- 
dence in our work by adopting our material without 
the usual subterfuge of placing the responsibility for 
authorship upon the original writer. The Riverside 
County Bar Association Bulletin has printed both our 
articles and obiter items without making any excuses 
or evasive references to our authorship. It is this 
spirit of confidence and interprofessional cooperation 
that gives the California Bar the cameraderie [sic] and 
good fellowship which we all prize so highly 


To the credit of the Bulletin let it be added that it reprinted 
the Dicta’s editorial in full, with credit. 
- 


The Association of the Bar of the City of New York has 
approved the voluntary coverage of self-employed lawyers 
under the Social Security Act as proposed in the pending 
Lodge bill. 


‘And if you didn’t, don’t be discouraged. I contributed the word to the English 
language, with no rights reserved, less than 15 minutes ago. (You will find it fits 
into one of the vacant spaces between fjeld and flabbergast.) It rhymes with blah 
and by sonant association may convey the disdain with which all right-thinking people 
should regard this fraudulent form of humor. 
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Inspired by a letter in the A.B.A. Journal, Arthur Kramer 
contributed the following poem to the Record of the Asso- 
ciation of the Bar of the City of New York: 


ABOUT TIME 


“Opposes Intoxicants at 
Bar Meetings—” 
Caption in the A.B.A. Journal 


Little know the laity 

Of their lawyers’ gaiety— 

How, beneath the gravity, 

Portliness and suavity, 

Pullulates depravity. 

O, their inebriety 

In their own society! 

O, with what rapidity 

Founders their solidity! 

O, the ribald raillery 

Marking their cocktailery ! 

O, the rakish revelry, 

O, the tipsy devilry— 

Tearing up the napery, 

Tearing down the drapery, 

Rivaling in japery 

Voyagers to Gay Paree, 

And let’s not merely jaw about it— 
There ought to be a law about it. 

e.@ -¢ 


The Wisconsin Bar Association recently initiated a new 
service for its members in the form of a Supreme Court 
“Warning Service.” Briefs in cases on the calendar of the 
Wisconsin Supreme Court are examined and a summary of 
the basic questions involved are published in a monthly news- 
letter. The subscription price is $2.00 a year. 

* * * 

At a recent meeting of the Linn County (Iowa) Bar Asso- 
ciation W. L. Crissman was honored for having completed 
seventy years in the practice of the law. He hung out his 
shingle in Cedar Rapids in 1882 and he still practices there. 
Is there anybody around who was practicing law in Los Ange- 


: > 
les in 1882: (Continued on page 111) 











DeceMBER, 1952 87 
PBB CRE CR CR GRE CR CR 


Silver Memories 
Rr ctr otro Rr chr otro tre Ke 


Compiled from the World Almanac and the L. A. Daily Journal of 
December, 1927, by A. Stevens Halsted, Jr. 


—r THE L. A. Bar Association’s 


dinner meeting, some screen pic- 








tures of the proposed new height-limit 
Association building were shown by 
the architects. Costing approximately 
$1,250,000, the new Association home 
will have a garden court on the second 
floor and basement storage for 80 
autos. There will be about 60 offices 
and a top-floor law library with mes- 


A. Stevens Halsted, Jr. 


senger and telegraph service to all of- 
fices. The new building will be located on Flower Street be- 
tweenth Sixth and Seventh. Another feature of the Associa- 
tion meeting was a discussion by William T. Craig of the 
new Commercial Arbitration Law of California. Attorney 
Craig aided in the drafting of the statute. On the program 
committee are Chairman W. Turney Fox, Chandler P. Ward, 
Copeland Lineman, Judge Leon Yankwich, Judge Elias V. 
Rosenkranz, John Perry Wood, and Joseph P. Loeb. 


a ae 


President Coolidge appointed Henry L. Stimson, Secretary 
of War in the cabinet of President Taft, to be the new Cov- 
ernor-General of the Philippines, succeeding the late Major- 
General Leonard Wood. Stimson was Secretary of War from 
1911 to 1913, and has wide experience both in political and 
military affairs. Early this year he visited Nicaragua as 
President Coolidge’s personal representative. 

* * * 


The Board of Supervisors is considering the recommenda- 
tions of Presiding Judge Charles S. Burnell of the need for 
more room for the courts and other county departments. The 
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only solution of the problem is the building of a new court- 
house, Judge Burnell asserted. He suggested that a proposal 
for erecting a $15 million courthouse be submitted to the 
voters for settlement. 

x * x 


The first grievance committees appointed by the new Board 
of Governors of the State Bar included the following loca! 
members of the Bar: Thomas C. Ridgway, Kemper Campbell, 
W. J. Hunsaker, Frank James, Ray S. Taylor, E. M. Daniels, 
J. S. Roche, B. J. Bradner, G. C. Duque, H. S. Bodkin, Clement 
L. Shinn, Cliff E. Hughes and B. F. Woodard. 


* * * 


With the election of Nicholas Longworth of Ohio as 
Speaker, the Seventieth Congress began at Washington. 
President Coolidge submitted his budget message for the fiscal 
year ending June 30, 1929, calling for a total of $4,258,793,765, 
including the postal service. He urged a tax cut of not over 
$225,000,000. 


* * * 


Taking up the last half of the most gigantic court adminis- 
tration program ever attempted, according to Superior Court 
records which show that Los Angeles judges are the hardest 
worked judges in the entire world, Judge Victor R. McLucas 
becomes presiding judge in January over the 53 departments 
of the Los Angeles Superior Court. He succeeds Presiding 
Judge Charles S. Burnell, who returns after his six months’ 
incumbency to regular department work “for a comparative 
rest.” Judge McLucas anticipates during his coming six 
months as presiding judge to have the calendar in condition 
for hearing all cases within five months from date of issue. 
Judge Burnell goes out with a record for lowering the hear- 
ing time from 15 months to 8 months, which included the 
work of installing additional courts and providing many addi- 
tional judges on special assignments from outside courts. 


Recovered sufficiently from the recent operation on his leg 
to get around with a cane, Lieutenant-Governor Buron Fitts 
is back in his office. The operation was the seventeenth since 
he was wounded in the Battle of the Argonne, 
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Opinions of Committee on Legal Ethics 


Los Angeles Bar Association 


Opinion No. 195 
(June 24, 1952) 


LABOR RELATIONS COUNSELING—PRACTICE OF LAW— 
WHAT CONSTITUTES. 
The Committee has been asked whether or not the following 
are properly considered practicing law: 


1. Advising a company as to proper acts and statements 

during a union organizational campaign, interpreting 

and explaining in process the effect on such actions 

and statements of the Taft-Hartley Act and the Cali- 

fornia Labor Code; 

Engaging for a company in collective bargaining with 

unions, interpreting and explaining in process the ef- 

fect on bargaining procedures and proposed trade 

agreement clauses of the Taft-Hartley Act, California 

Codes, Federal antitrust laws, Walsh-Healy Act, Fair 

Labor Standards Act, etc. ; 

3. Processing unfair labor practice cases before the Na- 
tional Labor Relations Board; 

4. Processing representation cases before the National 

Labor Relations Board ; 

Advising a company on proper limits and procedures 

under current Federal price, wage, and salary stabil- 

ization regulations, made pursuant to the Defense 

Production Act of 1950; and 

6. Processing before administrative bodies workmen's 
compensation, unemployment insurance, and _ like 
cases. 


bo 


cn 


We must first recognize that items 1 through 5 above necessarily 
involve giving advice to, or acting for persons in matters which 
require interpretation of federal and state statutes. Such conduct 
clearly constitutes the practice of law.. 

With respect to items 3, 4 and 6, the Committee’s comments 
are as follows: 

In the case of the Industrial Accident Commission the statutes 
of California provide that: 

‘Either party may be present at any hearing in person, 
by attorney, or by any other agent, and may present testi- 


mony pertinent under the pleadings.” 
Labor Code, Section 5700. 
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See also: 
Labor Code, Section 4907. 
In connection with appearances before the administrative agen- 
cies established under the California Unemployment Insurance 
Act, the Administrative Code of the State of California provides 
in part: 
“When a claimant for benefits is represented at any hear- 
ing before a referee by an attorney or other authorized 
agent, the referee may require such attorney or agent to 
submit in writing or orally a detailed statement of services 
rendered Paes 
California Administrative Code, Title 22, Section 542. 
See also: 
Administrative Code, Section 613. 

The Supreme Court of this State has held that the Legislature 
may provide exceptions to the general rule requiring a license to 
practice law. 

Eagle Indem. Co. v. Ind. Accidt. Commiss., 217 Cal. 244, 
247. 

And further that the regulation of the legal profession is a 

legislative function. 
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State Bar of Calif. v. Superior Ct., 207 Cal. 323, 331. 

In the case of appearances before the National Labor Relations 
Board, the rules and regulations of the Board, as recently amended, 
provide: 

“Any party shall have the right to appear at any hearing 
in person, by counsel, or by other representative 
Rules and Regulations, National Labor Re lations 
Board, Section 102.58(a). See also Section 102.44. 
It would appear, therefore, that while appearances before the 


National Labor Relations Board, the Industrial Accident Commis- 
sion and Referees and Boards set up under the California Unem- 
ployment Insurance Act may constitute the practice of law in a 
literal sense, no violation of law is involved by laymen who limit 
their activities to appearances before such agencies in California. 
Eagle Indemnity Co. v. Ind. Accidt. Commiss., supra. 

This does not mean, however, that laymen, who by virtue of 
California statute or the rules of a federal agency are permitted 
to appear before certain state or federal commissions or boards, 
may also, engage in the practice of law with impunity outside such 
agencies. Such extra-agency counseling where legal advice is 
given would, in the opinion of the Committee, constitute unau- 
thorized aero of the law. 


Bus. & Profess. Code, Section 6125; 
In re yey 273 App. Div. 524, 78 N. Y. S. (2d) 209, 9 
A. L. R. (2d) 787; Aff’d 299 N. Y. 728. 
This cpinion, like all others of the Committee, is advisory only. 





Opinion No. 196 


(August 8, 1952) 
ADVERTISING, DIRECT OR INDIRECT—SOLICITATION OF 
PROFESSIONAL EMPLOYMENT. 


IT IS UNETHICAL FOR A LAWYER TO SOLICIT PRO- 
FESSIONAL EMPLOYMENT DIRECTLY OR INDIRECTLY. 
A member of the profession has asked the opinion of this Com- 


mittee as to the ethical propriety of the following facts: A church 
in a city in the Los Angeles area distributes a booklet to both 
members and non-members of the congregation. This booklet 
urges every adult person to make a Will; it states that a bequest 
to the church would be a worthy act and a fitting memorial; and 
it contains the following sentence, “Attorneys in this church whose 
names are available upon request, have volunteered their services 
without charge in drawing Wills in which the church is included 
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as a beneficiary.” The inquiring member expresses the thought 
that those who permit their names to be used on this list are indi- 
rectly soliciting business. 

Canon 27 of Professional Ethics of the American Bar Asso- 
ciation and Rule 2 of the Rules of Professional Conduct of the 
State Bar of California state in substance that it is unethical for 
a lawyer to solicit professional employment directly or indirectly. 

Throughout the years this Committee has stated its opinion 
that an attorney, acting as a social being, has the same rights and 
privileges as other members of society, and that a member of the 
profession is bound by the high standard of conduct adopted by 
and required of the members of our profession. Certainly, indi- 
vidual acts of religious charity by members of our profession are 
to be commended highly. Under the facts stated above, how- 
ever, it appears to the Committee that the maintenance, use and 
advertisement of a Lawyers Reference List by a religous institu- 
tion is a means through which business would inevitably be se- 
cured by those whose names are on the list. Therefore, the Com- 
mittee concludes that members of the profession who permit their 
names to be used on such a list, violate Canon 27 and Rule 2 cited 
above. 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article VIII, Section 3.) 





Opinion No. 197 


(August 8, 1952) 

DUTY OF ATTORNEY TO DELIVER HIS OFFICE FILE OF 
A CASE TO HIS FORMER CLIENT OR SUCCEEDING 
COUNSEL. 

AN ATTORNEY, WHILE UNDER NO LEGAL DUTY TO DE- 
LIVER HIS OFFICE FILE TO FORMER CLIENT OR SUC- 
CEEDING COUNSEL, SHOULD PERMIT INSPECTION AND 
COPY OF FILE OR MAKE TEMPORARY LOAN OF FILE. 


The Committee has been asked to render an opinion as to the 
duty of a lawyer to deliver his office file of a case to his former 
client or succeeding counsel. 

We interpret the question to refer to the attorney’s office file 
containing copies of pleadings drafted and filed by the attorney, 
copies of pleadings by adverse parties, possibly copies of letters 
by and letters addressed to the attorney, and copies of briefs pre- 
pared by him for his use in representing the client. 

(Continued on page 104) 
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BUSINESSMAN BEWARE! 
(Continued from page 78) 


erty, and that the seller relied upon the misrepresentation. When 

person has been guilty of fraud, the plaintiff, in addition to 
actual damages, may recover damages for the sake of example by 
way of “punishment”’ of the defendant. 


Mrs. Jones argued to the court that the failure to mention the 
obligation owed to her father is not fraudulent because a relative 
would not demand to be repaid ahead of other creditors if Mrs. 
Jones requested him to forbear. The court rejected this argu- 
ment, holding that intentional omission of obligations to friends 
and relatives is fraudulent.? 


Next, Mrs. Jones explained that she didn’t know what the real 
property was worth or that the automobile was encumbered ; that 
she is not a business woman, and didn’t understand the meaning 
of a financial statement. This contention is easily and quickly 
disposed of by the court. Firstly, one false statement is enough 
to constitute fraud. The intentional failure to list an obligation 
is fraudulent,? whether the party can foresee the results or not.* 
Secondly, a debtor is presumed to know his or her financial con- 
dition and hence he or she will be presumed to know whether the 
representation is true or false.* Thirdly, reckless disregard for 
the truth or falsity of a statement concerning financial condition 
is fraudulent, even in the absence of knowledge that it is false.® 


Very few businessmen have any idea that a simple, boastful, 
one-line statement could send them to a federal penitentiary for 
a five-year term, assuming that prosecution is indicated as a matter 
of policy. Consider the case of Mr. Brown who was engaged 
in business under the name of “Brown’s Community 5 and 10,’ 
a small variety store. Mr. Brown, believing that the community 
would grow, sought additional capital to expand his business. He 


Matter of Brener, 20 A.B.R. 644, 166 Fed. 930 (1908); Aultman Miller & Co. v. 
Carr, 16 Tex.A. 430, 42 S.W. 614 (1897); In re Perlmutter, 256 Fed. 862, 43 A.B.R. 
362 (DC -NJ, 1919). 

2Cox Shoe Co. v. Adams, 105 Ia. 402, 75 N.W. 316 (1898); In re Haggerty, 165 
F.(2d) 977 (CA-2, 1948). 

3In a D ety & Co., 218 Fed. 453 (CA-2, 1914). 

4Cox Shoe Co. v. Adams, supra; Montreal River Co. v. Mihills, 80 Wisc. 540, 50 
N.W. S07 (1891). 

See: False Financial Statements, Fixel (2nd Ed., page 139). 

5Dime Savings Bank v. Fletcher, 158 Mich. 162, 122 N.W. 540 (1909); State 
Street Trust Co. v. Ernst, 278 N.Y. 104, 15 N. E.(2d) 416 (1938), 120 A.L.R. 1250, 
Matter of Finebery, 15 A.B.R. (N.S.) 313, 36 F.(2d) 392 (DC-NY, 1929); Yates v 
Boteler, 163 F.(2d) 953 (CA-9, 1947). 
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called at the local bank and asked for a loan of $5000.00. The 
bank requested Mr. Brown to prepare a financial statement. One 
of the questions asked was the value of the store stock on hand. 
Brown wrote down $7500.00. As a matter of fact, $3000.00 of 
the stock was on consignment, but this fact was not so revealed. 
Another question asked was “Current Obligations?” Mr. Brown 
had signed a note as guarantor for his brother-in-law, but failed 
to reveal this fact. On the bottom of the statement Mr. Brown 
wrote, “My financial condition is as good this day as any time 
past. My business is the best that it has been in years and 1 
expect a bigger profit this year than last."° (How many times 
has this statement been made by businessmen the country over?) 


As a matter of fact, although the value of Mr. Brown’s busi- 
ness has increased, his profits have not because of the increased 
competition. There was no valid reason to believe that his profits 
would exceed those of the previous years. Mr. Brown took the 
report home, completed it at his leisure, and then deposited it in 
the mail addressed to the bank. The loan went through. Mr. 
3rown used the $5000.00 to expand his business. 


Three months after the loan from the bank, a large aircraft 
plant just outside of Mr. Brown’s community closed down and 
a veterans’ hospital in his town cut its personnel in half. New 
stores which had moved into the community as a result of the 
increase in population entered into cut-throat competition and 
Mr. Brown was forced out of business. He is now insolvent. 
He cannot pay the bank or his other trade creditors. A commit- 
tee of creditors is formed to try to liquidate the business. They 
hope to realize 50 cents on the dollar. But Mr. Brown is very 
uncooperative. In fact, Mr. Brown and the creditors’ committee 
have a dispute and the creditors decide to get tough. 


Many states have adopted statutes which make it criminal to 
issue a statement, either personally or through a credit agency, 
which is materially false, for the purpose of securing credit.’ 
Under this type of criminal statute it is not necessary that money 
be actually received or credit be extended. The crime is the 
wrongful intent plus the act of attempting to get money on credit 





®See, In re Baldwin, 253 Fed. 836, 41 A.B.R. 664 (DC-NY, 1918). 
See: False Financial Statements, Fixel (2nd Ed., pages 84, 114). 
People v. Breyer, 139 Cal.App. 547, 34 P.(2d) 1067 (1934). 

See: False Financial Statements, Fixel (Appendix A). 
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by a false statement; not the success or failure of the attempt. 
Typical statutes, relied upon by credit associations and district 
attorneys are as follows: 

“Every person who . . . causes or procures others 
to report falsely on his wealth or mercantile character, 
and by thus imposing upon any person obtains credit and 
thereby fraudulently gets possession of money or prop- 
erty . . . is punishable in the same manner and to 
the same extent as for larceny for the money or prop- 
erty so obtained.’’S 

“Any person who shall knowingly make or cause to 
be made, either directly or indirectly or through any 
agency whatsoever, any false statement in writing, with 
intent that it shall be relied upon, respecting the financial 
condition, or means or ability to pay of himself, or any 
other person, firm, or corporation, in whom he is inter- 
ested . . . for the purpose of procuring in any form 
whatsoever, either the delivery of personal property, the 
payment of cash, the making of a loan or credit, the ex- 
tension of credit . . . shall be guilty of a misde- 
meanor punishable by a fine of not more than five hun- 
dred dollars or imprisonment in the county jail for not 
more than six months, or by both such fine and imprison- 
ment.’” 

If the financial statement was delivered through the U. S. 
mails, Federal Criminal Code, Section 1341, provides that any 
person who deposits in the U. S. mails a financial statement known 
to be false for the purpose of obtaining credit or money may be 
fined not more than $1000.00 or imprisoned not more than five 
years, or both.!° 

Mr. Brown would find no solace in arguing that he cannot be 
tried twice for the same offense. The Government’s answer is 
simple and clear. The making of a false financial statement and 
the sending of the same through the mails are two distinct, sepa- 
rate, criminal acts. Mr. Brown could also argue that the state- 
ments, “My business is the best that it has been for years,” and 
“T expect a bigger profit this year than last,’ constitute merely a 
boastful opinion and cannot be the grounds for a false statement. 
The courts have held in the past, however, that these statements 
are fraudulent.'' Boasting comes high when financial statements 
are made. 


8Cal. Penal Code, Sec. 532; Sec. 1293(b) N. Y. Penal Law. 
*People v. Feinman, 137 N.Y. Supp. 933; Cal. Penal Code, Sec. 532a(1). 
WU, S. v. Akers, 232 Fed. 963 (D.C.-N.D. Geo., 1916); Scheinberg v. U. S., 213 


Fed. 757 (CA-2, 1914). 
Jn re Baldwin, supra. 
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Now let us look in on Mr. Yates. Mr. Yates was the owner 
of a small welding shop. He was a very busy man and was 
plagued with illness. One day during working hours, a repre- 
sentative from a credit agency called on Mr. Yates without an 
appointment, and asked for a financial statement. Mr. Yates 
didn’t care to give this statement, but the caller was insistent 
and persuasive and finally induced Mr. Yates to give him some 
estimated figures. Mr. Yates turned to his bookkeeper and asked, 
“How much do we have in the bank?” This figure was passed on 
to the representative and noted on a form. Mr. Yates then added, 
in response to questions from the credit man, the amounts of the 
accounts receivable and accounts payable, and the estimated value 
of the property owned by him. He answered several other ques- 
tions which he will be unable to remember a week later. The 
investigator noted all the figures on the form and asked Mr. 
Yates to sign it, which he finally reluctantly did. 


There were 45 to 50 questions on the form and only a portion 
of them were answered. During the interview the credit man had 
made the statement that this was just a matter of form, and 
Mr. Yates had informed the representative that some of his an- 
swers were just guesswork. In answer to the question, “What 
do you think your plant is worth—machinery, equipment, stock, 
etc.?”” Mr. Yates thought for a moment and came up with the 
answer, $25,000.00.” 


At the end of a busy day the credit man returned to his office. 
There the figures given by the businessman were totalled to show 
net worth. Information such as the size of the plant, whether 
owned by the operator, fire hazard, and other items obtained by 
the investigator independently of the owner were compiled. Re- 
ports from accounts dealing with the businessman are noted as 
to size of accounts and promptness of payment. The total in- 
formation was then summarized into a report now made available 
for the credit agency subscribers. Without Mr. Yates’ knowl- 
edge, one of his suppliers contacted the credit agency, obtained a 
copy of the report, and added to other information he had, it 
justified an increase in the amount of credit he was willing to 
extend to our businessman. 


Hard luck befell Mr. Yates. A trusted employee stole a sub- 
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stantial amount of money. Mr. Yates was unable to pay his 
obligations and he was adjudicated a bankrupt. In bankruptcy 
it developed that the statement of accounts receivable was in error 
because the bookkeeper forgot to deduct about half of the out- 
standing accounts that had been sold to a factor. The referee 
in bankruptcy found that the machinery and fixtures were worth 
not more than $18,000.00—not $25,000.00 as estimated by Mr. 
Yates. Result—Mr. Yates was denied his discharge in bank- 
ruptcy. 

One of the objects of the Bankruptcy law is to grant an honest 
man a discharge of his debts; to rehabilitate him financially, and 
to permit him to re-enter the economic life of the community. 
A discharge will be denied as to all debts if the bankrupt obtained 
money or property on credit by making a materially false state- 
ment in writing concerning his financial condition. (Bankruptcy 


Act, Sec. 14c(3).) 


It might well be argued that what we have here is not a finan- 
cial statement but merely estimated or guessed information on a 
few items given in a haphazard and informal manner. However, 
the foregoing recitation of facts is not merely a hypothetical case. 
A United States Court of Appeals’” held that the estimates given 
were material in determining the net worth of the business, and 
constituted a making or publishing of a materially false statement 
in writing respecting the debtor’s financial condition, even though 
given in an informal interview estimated at only five or ten min- 
utes duration.'* 


Perhaps you would come to the defense of the bankrupt busi- 
nessman by contending, as he did, that the bankrupt should not 
be liable for erroneous information given to him by his book- 
keeper. The opinion of the Court disposed of this argument 
by stating that the tendency among businessmen to blame their sub- 
ordinates for their own shortcomings is so common as to be almost 
a matter of judicial notice.’ 


The bankrupt argued strongly that the defalcations of his 
employees occurred after the credit interview and were the cause 
of his failure, otherwise all creditors would have been paid in 
full, without bankruptcy. Unfortunately for this argument, the 


2Yates v. Boteler, 163 F.(2d) 953 (CA-9, 1947). 


%Page 960, Jbid., fn. 12. 
4Page 956, Ibid., fn. 12. 
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legal test of the truth or falsity of a financial statement is predi- 
cated upon the facts existing at the time it is made or published— 
not by prior or subsequent events.° 

Another argument was made by this bankrupt. He contended 
that he was not asking the credit agency for credit, nor did he 
know or intend to have any specific creditor rely upon the infor- 
mation given to the credit agency investigator. Although we 
assume that Mr. Yates was acting honestly but with the often- 
found carelessness of the average harried businessman, the court 
sustained the denial of the discharge to the bankrupt and stated: 
‘The appellant is described by his counsel as being an unlearned 
man, unversed in the devious ways of accountancy. But we doubt 
that any practical businessman of the present day could be so 
naive as to be unaware of the purpose for which credit agencies 
are established.” 

The three examples outlined above should give a fair indication 
that every person in every walk of life will, on occasion, be called 
upon to give a financial statement and will be subject to the 
serious consequences resulting from a false statement. Many 
explanations have been offered to excuse a false financial state- 
ment, but few have been successful. 

Take, for example, the case!® where the individual argued that 
the party who relied on the financial statement made his own inde- 
pendent investigation of his financial condition and should have 
known from the investigation that the financial statement was 
false, and therefore, should not have relied upon it. The court 
held that the negligence of a third party did not excuse the debtor. 

And, consider the man’? who failed to reveal in a financial 
statement that money was owed to his relatives and friends. He 
argued that the sum not revealed was small and would not have 
materially affected the credit extended. The court ruled that 
this did not relieve the debtor of his liability for issuing a false 
financial statement. 

In one case,’® the debtor stated in his financial statement that 
he was not indebted to a bank. At the time this statement was 
made, he was actually indebted to the bank in the sum of $54.00. 
The debtor argued that the loan was so small that it was unim- 


Page 959, Ibid., fn. 12. 

“Matter of Applebaum, 7 A.B.R. (N.S.) 732 (CA-2, 1926). 
“Matter of Brener, 20 ABR. 644 4 (DC-NY, 1908): 
Matter of Pine, 53 A.B.R. (N.S.) 387 (DC-NY, 1941). 
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portant, and secondly, that he did not remember it at the time. 
But the court pointed out that he was actually paying the note in 
installments at the time he made the financial statement in ques- 
tion and that the explanation that he did not remember it was 
“unbelievable.” 

Then, there is the case of the lady’? who failed to reveal a 
$77.00 debt owed to the Morris Plan on a financial statement 
that she made in order to obtain credit for her husband. She 
argued that even though the statement was false, the credit was 
not extended to her and she did not receive any benefit on account 
of it. The court stated that it is immaterial who received the 
payment of the money. 


’ of a school teacher 


And, finally, we should examine the case” 
who filed a voluntary petition in bankruptcy. Her creditors 
objected to a discharge from her debts upon the grounds that 
she had issued a false financial statement. It appears that in 
the month of May she made a first financial statement. The 
school teacher received a loan of money on the basis of this 
financial statement. A month later a second financial statement 
was made to secure another loan, which included the following 
questions and answers: 

(1) Do you owe any individual, loan company, finance 
company, or bank for borrowed money ? 
Answer: Yes. 
(2) If so, give name and amount due each and how 
repayable. 
Answer: GMAC for car. About $275.00 still due— 
$25.00 a month. 
(3) Have you any other indebtedness than listed 
above? 
Answer: Yes. 
(4) If so, state total amount and what it is for. 
Answer: Kaufman Co. $40.00 still due on furniture. 
This statement did not disclose the prior indebtedness incurred 
as a result of the first statement. Both statements failed to reveal 
obligations owed by the school teacher to the teachers’ union, to 
her brother, and to the HFC. The school teacher tried to explain 
these omissions by saying that she and her brother were on 
friendly terms and she did not think this kind of indebtedness 


Matter of Sideman, 46 A.B.R. (N.S.) 447 (DC-NY, 1940). 
2°Matter of Sheridan, 43 A.B.R. (N.S.) 246 (DC-NJ, 1940). 
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was required to be listed. She explained the failure to list the 
HFC debt by saying that there was not enough space on the 
margin of the paper to list all her creditors, and she tried to explain 
the omission of the obligation incurred as the result of the first 
statement by saying that her husband was a co-maker on the note 
and her husband had died and she thought that his death relieved 
her of the obligation to pay the debt. The court answered these 
attempted explanations with the remarks, “The . . . bankrupt’s 
explanations for the omission of the several creditors are not 
marked with that degree of intelligence one would expect from 
a person of her educational standing. . . . Her statements 
explaining the omission of her brother as a creditor because she 
could pay that at any time is marked with the symptoms of an 
adolescent mind. Her justification of her failure to list HFC 
because there was not enough space on the margin of her paper 
is stamped with stupidity or lack of ingenuity to think of a better 
excuse quickly.” 

One must keep in mind that the problems involved in prepar- 
ing financial statements can range from the complicated form 
prepared by your client’s accountant down to the simplest kind 
of a written statement involving his assets and liabilities. 
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Because of our way of life, the issuance of financial statements 
appears to be inevitable. We should be governed by some basic 
precepts in advising businessmen which will tend to avoid any 
accusations of falsity in connection therewith. 

The businessman is well advised to have his accountant pre- 
pare any financial statements. He must be wary of guesswork 
or carelessness which could be tantamount to fraud. He should 
be most careful to be certain that his factual statements are abso- 
lutely true and that the representations made are not governed 
by the emotional desire to cbhtain the money or property involved 
in the credit transaction. 

In many cases it would be well to insist upon a review by the 
attorney before a financial statement is issued. There are cer- 
tain obligations in law that unintentionally might not be shown as 
liabilities on a financial statement prepared by an accountant, and 
there are cases where a person making a statement is not aware 
that he is, in fact, making representations concerning his financial 
condition.”} 

Everyone who engages in commerce—housewife, worker, busi- 
nessman—has the duty to play the game fairly and to observe 
the rules. More than borderline honesty is required in our mod- 
ern business life.22 Basic minimum requirements (or command- 
ments) may be summarized as follows: 

(1) You must not make a statement of fact or opinion which 
you know to be false; 

(2) You must not make a statement of fact when you have no 
reasonable grounds for believing it is either true or false; and 

(3) You must not fail to state a fact that you know would 
be material if you have reason to believe that the omission may 
be misleading. 

Very seldom does a person deliberately issue a false statement, 
but there is no room for the white lie or careless figures. From 
personal observation, we came to the conclusion that attorneys 
should make efforts to reach the average person, to tell him: In 
all of the pitfalls and dangers involved in the purchase of prop- 
erty and in doing business, there is perhaps none so little con- 
sidered or so misunderstood and so potentially dangerous as the 
financial statement; when you sign, take care! 


In re Rios, 41 A.B.R. (N.S.) 332, 27 F.Supp. 744 (DC-NY); Matter of McGilles, 
16 A.B.R. (N.S.) 90, 40 F.(2d) 268 (CA-10, 1930); Matter of Walther, 53 A.B.R. 
(N.S.) 99, 48 Fed.Supp. 959 (DC-NY, 1943); Albinak v. Kuhn, 149 F.(2d) 108 
(CA-6, 1945). 

2Frisbie v. Chickering, 115 Mich. 185, 73 N.W. 112. 
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LEGAL ETHICS OPINIONS 
(Continued from page 92) 

There appears to be no Canon of legal ethics of the American 
Bar Association or any opinion by the Committee on Professional 
Ethics and Grievances of the American Bar Association covering 
the question, nor do the Rules of Professional Conduct of the 
California State Bar seem to cover it. 


In 1936 this Committee was asked to render its opinion on 
the following questions: Is an attorney obliged (1) to deliver 
his entire office file to a former client without restriction; (2) to 
permit the former client to inspect the file; (3) to deliver copies 


of papers in the file to the former client. 


In Opinion No. 103, August 27, 1936, this Committee declined 
to render any opinion as to said questions (1) or (3) on the 
ground that they involved legal rights rather than ethics. 

The opinion as to question (2) was that the attorney should, 
as a matter of ethics and professional good taste, permit the for- 
mer client to inspect his office file to assist the client in carrying 
on the litigation. 

There appear to be no decided cases relating to the question 
as to whether or not there is any legal obligation to deliver such 
papers to the client or succeeding counsel. It would appear that 
an attorney is under no legal duty to deliver his office file to the 
former client. Copies of pleadings and of briefs are made by 
an attorney for his own use and convenience in the action. They 
are the attorney’s property and not the client’s. Such corre- 
spondence likewise would seem to be the property of the attorney. 


We are of the opinion, however, that an attorney should not 
govern his actions in this particular solely by what he may legally 
be compelled to do, but should, as a matter of professional ethics 
and good taste, allow his former client or succeeding counsel to 
inspect and to make copies of the file, or, if reasonable assurance 
be given that the papers would be returned to the attorney, the 
attorney should allow the former client or succeeding counsel to 
take the file for the purpose of having copies made, if that be more 
convenient under the circumstances. 


This opinion, like all other opinions of this Committee, is ad- 


visory only. (By-Laws, Article VIII, Section 3.) 
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Opinion No. 198 


(September 10, 1952) 
SOLICITATION OF BUSINESS—NAME ON WINDOW OF 
INSURANCE BROKER OR REAL ESTATE BROKER’S 
OFFICE. 


An attorney requests an opinion concerning whether or not it 
is ethical for an attorney who has an office where he carries on 
his practice, to cause his name also be placed upon the window of 
an insurance firm’s place of business or a real estate broker’s office 
to which he goes occasionally, but in which he does not keep 
office hours, there being persons present in those offices who refer 
prospective clients to the attorney’s office. 

This practice is clearly unethical. Sections 6151 and 6152 of 
the Business and Professions Code declare that it is unlawful for 
any person to solicit any business for attorneys in or upon pri- 
vate property of any character whatsoever, and it appears that 
the maintenance of such advertising would be for the purpose of 
soliciting prospective clients for the attorney. 

The Canons of Professional Ethics of the American Bar Asso- 
ciation provides that it is unprofessional to solicit professional 
employment by advertisements or by personal interviews not war- 
ranted by personal relations and that indirect advertisements for 
professional employment are reprehensible. (Canon 27.) 

In one of the opinions of the Committee on Professional Ethics 
and Grievances of the American Bar Association (Opinion 249), 
that Committee stated that it was the opinion of the Committee 
that it is not proper for an attorney to use an address which is 
not the lawyer’s office or residence address. 

This Opinion, like all Opinions of this Committee, is advisory 
only. (By-Laws, Article VIII, Section 3.) 
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VICTIMS OF CRIME 

(Continued from page 80) 
appear to be no more than a bailee, holding property in which the 
courts have no interest. It is difficult to see why such property 
should be immune from levy when property bailed by the law- 
abiding citizen is not.* 

Public policy, however, requires that property involuntarily 
taken from a prisoner shall, while held by the arresting officer, 
be subject to the same rule “as if” still on the prisoner’s person, 
apparently because the bailment was involuntary. The general 
view is that otherwise the criminal process could be grossly abused. 
For example, a creditor, whose debtor had the foresight to con- 
vert his assets into portable form, might trump up a false criminal 
charge, obtain the debtor’s arrest, levy upon the property held by 
the arresting officer, and abandon the criminal complaint. This, 
say the courts, would be an outrage of a high order,’ although a 
creditor might be pardoned for taking a different view. 

The rule has but rare exceptions. It has been wisely sug- 
gested by at least one commentator® that it should not be applied 
if the creditor can show that the arrest was not procured by him. 
Such now appears to be the California view, at least after convic- 
tion, for immunity was denied where a convicted felon fled pend- 
ing appeal, during his freedom became indebted to another, and 
upon recapture was forced to deliver a sum of money to the war- 
den. The creditor’s levy was allowed on the grounds that the 
arrest was totally unconnected with the indebtedness, and that 
custodia legis ended upon conviction.’° This is not astonishing, in 
view of the unique circumstances, but there is no intimation that 
the exception would be extended to permit a levy upon an arresting 
officer prior to a conviction, even in such a case. 

After conviction, the propriety of levy by the victim is largely 
an open question, if the levy is intimately connected with the ar- 
rest. If custodia legis is applied indiscrimnately, or if the prop- 
erty is again considered “as if” still on the person without thought 
of the rationale, levy should be denied; if public policy is finally 
held to be the fountainhead of the rule, the levy should be per- 


'There is a hint of this view in Coffee v. Haynes, 124 Cal. 561, 567 (1899), although 
the money there involved was not on the prisoner’s person, ‘and its location was 
voluntarily disclosed to the police. 

SEmmanuel v. Sichofsky, 198 Cal. 713, 715 (1926); Golden Gate Candy Products 
Co. v. yo, Court, 1 Cal. App. 2d 426 (1934); Kuehn v. Faulkner, 136 Wash. 
676, 241 Pac. 290 (1925), and cases cited therein 

*Note, 14 Car. Law Rev. 321 (1926). 

Emmanuel v. Sichofsky, supra, note 8. 
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mitted, for the creditor's good faith has been established and the 
property is no longer needed as evidence. The creditor may rea- 
sonably be required to await conviction, to permit the orderly 
administration of criminal justice. The property is certainly safely 
held.1! But to require him to wait longer might well defeat his 
remedy. Ifa prisoner must be released before levy is permitted, 
the creditor at best has a weary wait before him, and unless he 
maintains ceaseless vigil at the prison gates he may never collect: 
the debtor would certainly decamp in haste, and if he returned the 
property to his pocket the circle of immunity would be completed. 

In the above discussion, it has been assumed that the property 
held by the police or sheriff has not been identified as the victim’s ; 
if it is the precise property stolen from the victim, in most cases 
counsel can sidestep the legal issues by simply identifying it and 
demanding its return. As a practical matter, this is generally 
sufficient, even though from a technical point of view it may 
be difficult to find legal justification. No cases have been found 
on this point. The police view may well be that inasmuch as a 
robber obtains only possession, not title, the rules applicable to 

prisoner’s property taken from him upon arrest cannot apply. 
If identification is sure, not even by a legal fiction could the police 
be said to hold the loot for the benefit of the prisoner. But what- 
ever the justification, if the property is positively identified the au- 
thorities in possession return it to the owner without argument or 
court decree, if it is not to be introduced in evidence. If required 
for evidence, it may, of course, be retained until after conviction 
and time to appeal has expired. What the victim should do 
his demand is refused is not clear; it would seem that replevin 
should lie." 

Clearly, then, Aunt Martha’s gold lavaliere will be returned. 
As to the currency, however, the victim’s lawyer may find his in- 

"Or is it? Consider the plight of Charles H. Crawford, as unfolded by his executor 
in an action against Los Angeles County. Crawford delivered $75,000 to the Clerk 
of the Superior Court for use as evidence in a criminal proceeding against a third 
party; he couldn’t get it back, investigated, and sued, claiming that the Chief Deputy 
Clerk, appositely named Liberty Hill, had walked off with it. Demurrer sustained. 
affirmed on appeal, hearing denied. Inter alia, the court held that the money not 
having been used for the benefit of the county, the transaction was solely between 
Crawford and the Superior Court and its clerk, for which the county was not 
responsible; and this even though the Clerk of Court was ex officio clerk of the County. 
Union Bank and Trust Co. v. Los Angeles County, 2 Cal. App. 2d 600 (1934). 
Query the propriety of suing, and the chances of collecting from, the Superior Court? 

"Although in Golden Gate Condy Products Co. v. Superior Court, 1 Cal. App. 2d 
426 (1934), which consists chiefly of quotes from other cases reviewing the confused 
state of the law, the court permitted a garnishment of property shown to be the fruit 
of crime. and quashed the garnishment of the remainder. 

See also: Whitney Cent. Trust & Savings Bank v. Norton, 102 So. 306 (La. 1924). 


But in some states even the loot is immune ieemn garnishment; i. e., Bruchal v. 
Smith, 146 Atl. 491 (Conn. 1929). 
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terview with the sergeant both irritating and highly unsatisfac- 
tory. All bills look alike. Serial numbers are noted only by 
banks, and even then only in specific packets of money held for 
the convenience of robbers. If the arrest was a week after the 
crime, if another robbery intervened, or if more or less than the 
exact amount stolen is taken from the prisoner, the demand will 
be refused. The victim will be advised that he is simply a credi- 
tor, whose rights are in no way superior to those of other creditors 
with whom the robber may have had a more refined business rela- 
tionship. In this the police are correct, and completely immovable ; 
formal demand may be made to the city or county having cus- 
tody, stating in detail the identifying evidence, but the demand 
will be refused if there is the slightest doubt. The victim might 
move against the city or county in replevin, but unless the evi- 
dence is overwhelming he will simply have wasted time and money 
in a fruitless action. 

What then is his remedy? Surprisingly enough, in California 
he should ignore the theories and the tangled state of the law 
and bring an immediate civil action against the prisoner ; immediate 
because he is simply a creditor whose only priority must be gained 
by diligence; against the prisoner rather than the police because 
the prisoner combines an “as if” possession with at least color of 
title. It is a simple matter—the common counts are sufficient, 
the prisoner is easily served, and in most cases judgment is by 
default. It is also suggested that counsel look closely at the 
property available, and if it is more than the victim lost, a second 
count should be added graphically describing the shocking details. 
This serves two purposes. First, it is a pleasure to counsel, who 
can uncork his imagination and employ such ancient phrases as 
“by force and arms; with wicked and felonious intent; by threats 
of grave bodily harm; did assault with a deadly weapon and did 
put the plaintiff in fear for his life, and so on.” Second, it sets 
13 


the stage for exemplary damages,'* which will be a pleasure to 


ae alif. Civil Code, §3294: 

3294. Exemplary damages, in what cases allowed. In an action for the breach of 
an blie ation not arising from contract, where the defendant has been guilty of oppres- 
sion, fraud, or malice, express or implied, the plaintiff, in addition to the actuai 
damages, may recover damages for the sake of example and by way of punishing the 
defendant.’ 

Boyes v. Evans, 14 Cal. App. 2d 472 (1936). 

Battery: Herman v. Glasscock, 68 Cal. App. 2d 98 (1945); 

Assault with a deadly weapon: Peppering plaintiff with No. 8 shot. Livesey 
v. Stock, 208 Cal. 315 (1929); 

Conversion: Haigler v. Donnelly, 18 Cal. 2d 674 (1941). May be allowed even 
rr a defendant has been criminally punished: Wilson v. Middleton, 2 Cal. 54 

32). 
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the victim. Although no cases have been found precisely on this 
point, it would be hard to imagine a more appropriate case for 
exemplary damages than a felony.’* If society feels strongly 
enough to jail the perpetrator, the victim surely is entitled to 
more than the value of the loot. 

Plaintiff having proceeded to judgment, execution is served on 
the authorities holding the fund. If the defendant has been con- 
victed and time for appeal has elapsed, the levy will, as a matter 
of practice, be honored; if the levy is premature, the return will 
probably state that the property is exempt, and is being held pend- 
ing disposition of the criminal charge.'* Later, upon conviction, 
the plaintiff receives his money; the theoretical objections which 
come to mind cause no difficulty because they are simply ignored 
in most cases.'® If the defendant is acquitted, does public policy 
permit the levy? Let us change the subject. 

The confusion now worsens, as the basic theories fall. Where 
identification has been insufficient, and the fund is thus considered 
the prisoner’s property rather than loot, there is great likelihood 
that more than one victim will file an action. Speed is essential ; 
the victim must move promptly and, it is submitted, he should 
attempt to attach even though the property is in the hands of the 
arresting officer and thus clearly exempt from all levy. This is 
because the police in at least one city take the informal position 
that if two victims sue the prisoner, one attempts to attach, and 
both proceed to judgment and attempt to levy execution, then 
after the prisoner has been convicted the fund will first be applied 
to the judgment of the attacher (or to the first attacher). Of 
course, both the attachment and the executions are technically 
invalid, and it is difficult to see how mere passage of time could 
cure their defects, but this would seem to be as reasonable a result 
as any. It does favor ignorance, by giving priority to the lawyer 
who attached only because he did not know better, but the result 
crowns with illogical consistency a little known, seldom invoked 
and thoroughly confused field of law. 

Joun T. Picort, JR. 

“Exemplary damages may be granted for conversion (Haigler v. Donneily, 18 Cal. 
2d 674 (1941)), and, reasonably enough, for peppering the plaintiff with No. 8 shot 
(Livesey v. Stock, 208 Cal. 315 (1929)). It is immaterial that the defendant may 
also have been punished under the Penal Code (Wilson v. Middleton, 2 Cal. 54 
(cantly, an execution levied by the victim of an armed robbery was honored 
two months before the criminal trial. The author mourns the demise of an_ excellent 
theory, but warns that the prisoner’s tacit acquiescence probably played an important 


le. 
Tt looks like a nunc pro tunc honoring of a levy which was invalid when made. 
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BROTHERS-IN-LAW 
Continued from page 86) 

“Independence and courage are characteristics of the American 
lawyer. He does not cringe before power. He does not fear the 
face of any man. He stands unafraid in the advocacy of a righteous 
cause, and the legal defense of the interests of his client.”— 
William H. Folland. 


.. -*: 2 


“Standard of a lawyer’s success is not, Did he win? but, How 
well did he present his case? If he has analyzed the facts and the 
law thoroughly and presented his arguments clearly and coura- 
geously, the responsibility for the decision rests not with the 
lawyer but with the court.”—Robert N. Wilkin. 


e 2 * 


Some time ago the Board of Bar Commissioners of the 
State Bar of South Dakota sent a communication to all Su- 
preme Court and Circuit Court judges in the state suggesting 
that they should be robed. The judges received the suggestion 
with something less than enthusiasm. 

One of them replied in part: 

“To make the recommendation of the Board of Bar Com- 
missioners complete, I think they should also require the 
attorneys appearing before the robed Judges [to] wear white 


wigs and lace collars.” 
 * * 


The Executive Committee of the Association of the Bar 
of the City of New York has established The Association of 
the Bar Fellowship. The Fellowship is to be awarded an- 
nually to a recent graduate of an approved law school, and 
carries with it a stipend of $4,000. During his year’s tenure 
the holder of the Fellowship will work with officers and com- 
mittee chairmen of the Association on selected projects of 


major importance. 
* kK * 


The Akron Bar Association is co-sponsoring a drive in 
which 45,000 copies of the Bill of Rights and the Declaration 
of Independence will be delivered to school children above 
the fifth grade. 
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THE BOSS SPEAKING! (Continued from page 82) 
ogre Iam? A wise old Persian King had these words engraved 
on his signet ring: “Even this shall pass away.” So when the 
telephone rings, three clients arrive at the same time, I buzz long 
and loud, and you have a rush job in your typewriter—just grin, 
gal, and take things one at a time. If rushes come, can lulls be 
far behind? Bear with me, I’m rushed too. 

Speaking of lulls: Must you sit around like a prima donna while 
someone else works herself into a froth? I heard you did. For 
shame! You're a big girl now. Let me hear you quote that Golden 
Rule. 


GOOD ENOUGH ISN’T GOOD ENOUGH 
“Well, that’s what he dictated!” Those are the words of a 


stenographer, not a secretary. Did you hear about the girl who 
handed in a letter which read in part: “Please have your signature 
witnessed by two disinterred persons”? (The office wag quipped, 
“He'll have to dig someone up for that!’?) How do you expect to 
make top secretary rating if you don’t make sense? Very well, it 
is my fault; but if something’s wrong, get it right. Never let it 
be said that you have those careless hands that can’t hold onto 
jobs. The day goes mad and the clock tortures you, but don’t ever 
breathe those nasty words: “Oh, well, it isn’t too important ; it’s 
good enough.” Nothing but the best is good enough. Remind me 
of that sometimes, too! 

nd You do everything I tell you, yes. But couldn’t you surprise me 
and do a little more? It’s those extra dividends of service that 
boost your stock, and your salary. I won't be jealous if you’re a 
jump ahead of me—if I find the client’s file on my desk when he 
comes in for an interview; if dated memoranda of important 
messages appear like magic right where they should be; if you 
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tell those little white lies for me in your sweetest voice. But, best 
of all, if you will keep track of my time, I'll love you devotedly 
and forever. It will take your best detective powers, Miss Sher- 
lock, and you can expect little help from me. (I despise the job, 
too.) So get in that bill-fodder and you'll hit pay dirt. 


Now where is that big stack of depositions I was studying? 
You’ve been in here again, like the new broom, and swept 
my desk clean. You know I work best in a state of desk chaos. 
If you must dust and dabble, please could you put things right 
back crooked the way I left them? Your last Boss liked things 
all squared away and tidy? But that was your last Boss, re- 
member ? 
QUIET PLEASE! 

Must you go around like a red rag in a china shop, making 
Fourth of July noises with drawers and file cabinets? Grand slams 
are for bridge. Let the shouting and the tumult die, or this Boss 
is going to depart. My poor beaten-down eardrums. I didn’t mean 
you to do a bang-up job. That nice modulated voice you use on 
the telephone—that’s what I like. But could you use it on the 
clients, and not on your friends? I’m a reasonable man, but on 
the subject of those personal telephone calls, could you please: 
cut them down, cut them short, cut them out? 


A TICKLISH SUBJECT 

It’s rumored that in the old days bosses looked down on their 
secretaries from a great, g-rr-e-a-t height. Those brave and fear- 
some men were treated with awe and only the most brazen secre- 
tary ever attempted to crack their stiff dignity, their holier-than- 
thou. I admit with a degree of sadness that most of us are 
quite human now. The modern career girl is out of purdah; she 
has graduated into an office helpmeet. But that sign ahead says: 
Be Friendly, Not Fresh. 


CAUTION! MEN AT WORK 
What you can’t do with ability, don’t try to do with a kneecap. 
It’ll get you nowhere, Gal. So let’s keep it legal. 


Now, are we still friends? Fine. Merry Christmas! 
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